
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

LUFKIN DIVISION 
 

MICHAEL BISHOP,    § 
      § 
   Plaintiff,  §  
      § 
  v.    § Civil Action No. 9:13-cv-82- RC-KFG 
      §  
LIEUTENANT GENERAL   § 
THOMAS P. BOSTICK, et al.,  §  
      § 
   Defendants  § 

 
 

DEFENDANTS’ EMERGENCY MOTION TO  
VACATE CLERK’S ENTRY OF DEFAULT 

 
Pursuant to Fed. R. Civ. P. 55(c), Defendants specially appear through this 

emergency motion to request that the Court vacate the Clerk’s Entry of Default against 

Defendants, entered November 6, 2013 (ECF No. 19).1  An entry of default cannot be 

made unless a defendant has been properly served with process and afterwards has failed 

to appear or defend in the case.  In this case, the United States was not properly served as 

the United States Attorney's Office for the Eastern District of Texas was never served 

with process.  Because proper service was never completed upon the United States as the 

Defendant, the Court should vacate the entry of default on file in this case.  Defendants 

                                              
1 In making this special appearance, Defendants do not waive any defenses subject to Fed. R. 
Civ. P. 12(b), and specifically assert the following defenses:  1) lack of subject matter 
jurisdiction; 2) lack of personal jurisdiction; 3) insufficient process; 4) insufficient service of 
process; and 5) failure to state a claim upon which relief may be granted. 
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further request that the Court issue an immediate ruling on this motion pursuant to Local 

Rule CV-7(m) because there is nothing Plaintiff can say that will change the status of 

service at this point in the case, or alter the need for an order vacating the entry of default.  

I. Proper Service of Process is Required Before a Default may be Entered 

Before a default may be entered in the record, a defendant must be properly served 

with process and in spite of that service not answered or provided some other defense to 

the plaintiff's allegations.  Fed. R. Civ. P. 55(c) provides that “[t]he court may set aside 

an entry of default for good cause.”  Fed. Rule Civ. P. 55(c); Kidd v. Livingston, Civil 

Action No. 6:08cv257, 2008 WL 5377976 at *1 (E.D. Tex. Dec. 22, 2008).  “Before a 

default can be entered, the court must have jurisdiction over the party against whom the 

judgment is sought, which also means that the party must have been effectively served 

with process.”  10A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, 

FEDERAL PRACTICE AND PROCEDURE CIVIL 3D ' 2682,  (3d Ed. 1998) (citations omitted);  

see Haldane v. Crockford, No. Civ. A. 97-2483-LFO, 1998 WL 419617 at *3 (D.D.C. 

April 23, 1998) (holding that when service was not completed on the defendant, default 

could not be entered).   

“If service of process was not proper, the court must set aside an entry of default.”  

O.J. Distrib., Inc. v. Hornell Brewing Co., Inc., 340 F.3d 345, 353 (6th Cir. 2003) 

(emphasis added); Md. St. Firemen's Ass'n. v. Chaves, 166 F.R.D. 353, 354 (D. Md. 

1996) (“[i]t is axiomatic that service of process must be effective under the Federal Rules 

of Civil Procedure before a default or default judgment may be entered against a 

defendant”) (citing Fed. R. Civ. P. 55(a) and Dahl v. Kanawha Inv. Holding Co., 161 
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F.R.D. 673, 685 (N.D. Iowa 1995)).  A defendant’s obligation to file an answer is not 

triggered until that defendant is correctly served.  Haldane, 1998 WL 419617 at *3.  

Therefore, without effective and proper service of process there can be no entry of 

default. 

II. There was no Service of Process Upon the U.S. Attorney's Office for the Eastern 
District of Texas, Therefore the United States was Not in Default 

In this case, the United States Attorney's Office for the Eastern District of Texas 

was not served prior to the request for entry of default, and in fact has not been properly 

served with process to date.  Fed. R. Civ. P. 4(i) controls the manner of service upon the 

United States and provides that 

(1) United States.  To serve the United States, a party must: 
(A)(i) deliver a copy of the summons and of the complaint to the United 
States attorney for the district where the action is brought--or to an assistant 
United States attorney or clerical employee whom the United States 
attorney designates in a writing filed with the court clerk--or 
(ii) send a copy of each by registered or certified mail to the civil-process 
clerk at the United States attorney's office; 
(B) send a copy of each by registered or certified mail to the Attorney 
General of the United States at Washington, D.C.; and 
(C) if the action challenges an order of a nonparty agency or officer of the 
United States, send a copy of each by registered or certified mail to the 
agency or officer. 
(2) Agency; Corporation; Officer or Employee Sued in an Official 
Capacity. To serve a United States agency or corporation, or a United 
States officer or employee sued only in an official capacity, a party must 
serve the United States and also send a copy of the summons and of the 
complaint by registered or certified mail to the agency, corporation, officer, 
or employee. 

 
Fed. R. Civ. P. 4(i)(1)(A), (B) (emphasis added).  Service of process is defective and 

incomplete when the U.S. Attorney for the district in which the action is pending is not 

served.  See Fed. R. Civ. P. 4(i); McMasters v. United States, 260 F.3d 814, 818 (7th Cir. 

Case 9:13-cv-00082-RC-KFG   Document 20   Filed 11/07/13   Page 3 of 8 PageID #:  75



4 

2001) (holding that failure to serve U.S. Attorney in addition to the Attorney General 

“render[ed] improper the service of the United States”) (citation omitted).  “The plain 

language of Rule 4(i) of the Federal Rules of Civil Procedure requires that, in order to 

properly serve the United States or its agencies, corporations, or officers, a plaintiff must 

deliver a copy of the summons and the complaint to the U.S. Attorney's Office for the 

district in which the action is brought, as well as to the Attorney General of the United 

States.”  McMasters, 260 F.3d at 817.  In this case, however, service of process has never 

been accomplished upon the United States Attorney for the district in which the case is 

pending.   

Plaintiff avers in his amended affidavit in support of default that “Defendants were 

served according to Rule 4 of the Federal Rules of Civil Procedure.”  Plf.’s Am. Affidavit 

in Support of Application for Entry of Default (November 6, 2013) (ECF No. 18, p. 1).  

This is not correct.   Plaintiff has served the summons and complaint on the individually-

named defendant agencies and officers, as well as the Attorney General of the United 

States.  See ECF Nos. 5–11 (returns of service).  The docket does not, however, reflect 

issuance of a summons for the United States Attorney’s Office, the Plaintiff’s affidavit 

does not claim to have served the U.S. Attorney’s Office, and Bishop has not filed a 

return of service for that office.  In sum, the United States Attorney’s Office has not been 

served.   

Because Plaintiff has not served the United States Attorney’s Office, he has not 

perfected service against the United States, and the entry of default should be vacated.  

Additionally, Defendants’ time to file a responsive pleading will not begin to run until the 
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United States Attorney’s Office has been served, per Fed. R. Civ. P. 12(a)(2), and the 

United States thus could not properly be found in default.  Furthermore, because more 

than 120 days have passed since Plaintiff filed his Complaint, this case could, and should, 

be dismissed due to failure of service pursuant to Fed. R. Civ. P. 4(m), either through a 

motion filed by Defendants under Fed. R. Civ. P. 12(b)(5) or on the Court’s own motion.  

This defect in service against the United States further demonstrates that Plaintiff has not 

prosecuted his case, contrary to his response to the Court’s October 23, 2013, Order (ECF 

Nos. 12, 13).   

III. The Court Should Vacate the Entry of Default 

In light of the above the Court has discretion to and should set aside the entry of 

default for good cause.  Fed. R. Civ. P. 55(c); Lacy v. Sitel Corp., 227 F.3d 290, 291 (5th 

Cir. 2000) (dicta).  In considering a motion to set aside an entry of default, the Court 

should consider good cause liberally, keeping in mind that “[d]efaults are not favored and 

their strict enforcement ‘has no place in the Federal Rules.’”  Effjohn Intern'l Cruise 

Holdings, Inc., 346 F.3d 552, 563 (5th Cir. 2003) (citations omitted).  Further, “’where 

there are no intervening equities[,] any doubt should . . . be resolved in favor of the 

movant to the end of securing trial on the merits.’”  Id. (citation omitted).  The Court may 

properly consider several factors in deciding whether good cause exists, including “(1) 

whether the failure to act was willful;  (2) whether setting the default aside would 

prejudice the adversary;  and (3) whether a meritorious claim has been presented. . .These 

factors are not exclusive;  instead, they are to be regarded simply as a means to identify 
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good cause. . . Other factors may be considered, such as whether the party acted 

expeditiously to correct the default.”  Effjohn, 346 F.3d at 562 (citations omitted). 

As shown above, there was no proper service of the Defendant in this case as the 

United States Attorney's Office for the district in which the action is pending has not been 

served.  When there is no proper service of process and an entry of default is made, the 

proper remedy is to vacate the entry of default. See Maryland State Firemen's Assoc., 166 

F.R.D. at 355 (setting aside the clerk’s entry of default when service of process was not 

valid); Allstate Ins. Co. v. Riverside Roofing and Const., Inc., No. 06-5201, 2007 WL 

1191785 at *3 (E.D. La. April 19, 2007) (setting aside entry of default upon finding that 

defendant was not correctly served with process).  See also Harper Macleod Solicitors v. 

Keaty & Keaty, 260 F. 3d 389, 393 (5th Cir. 2001) (“[t]his circuit has held that a district 

court must set aside a default judgment as void if it determines that it lacked personal 

jurisdiction over the defendant because of defective service of process”) (citation omitted, 

emphasis in original). 

Because the record before the Court demonstrates that Plaintiff has not properly 

served the United States, good cause exists for relief from the Clerk’s Entry of Default, 

and Defendants respectfully request that the Court vacate the entry of default pursuant to 

Fed. R. Civ. P. 55(c). 
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Respectfully submitted, 
 
ROBERT G. DREHER 
Acting Assistant Attorney General 
Environment and Natural Resources Division 
 

      Maureen E. Rudolph, DC Bar # 976416 
      Ty Bair, Idaho Bar # 7973  
      Michele Walter, DC Bar # 487329 

United States Department of Justice 
Environment & Natural Resources Division   

      P.O. Box 7611 
      Washington, D.C. 20044 
      Maureen.Rudolph@usdoj.gov 
      Tyler.Bair@usdoj.gov 
      Michele.Walter@usdoj.gov 

Tel:  202-305-0479 
      Tel.  202-307-3316 
      Tel:  202-514-2795 

 
      JOHN M. BALES 
      UNITED STATES ATTORNEY 
      EASTERN DISTRICT OF TEXAS 
 
            /s/ Thomas E. Gibson                                              
      BY:  Thomas E. Gibson   
      Assistant United States Attorney 
      Senior Litigation Counsel 
      Texas State Bar No. 07875450 
      110 N. College, Suite 700 
      Tyler, TX  75702 
      (903) 590-1400 
      Fax: (903) 590-1436 
      Email:  tom.gibson@usdoj.gov 
 
      Attorneys For Federal Defendants 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on November 7, 2013, I will caused to be served a copy of 

this motion and its accompanying proposed order by FedEx overnight delivery service 

and by certified United States mail, return receipt requested, upon Plaintiff at the address 

below: 

Michael Bishop 
684 CR 785 
Douglass, TX 75943 

 
            /s/ Thomas E. Gibson    
      Thomas E. Gibson 
      Assistant United States Attorney                                           
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

LUFKIN DIVISION 
 

MICHAEL BISHOP,    § 
      § 
   Plaintiff,  §  
      § 
  v.    § Civil Action No. 9:13-cv-82-RC-KFG 
      §  
LIEUTENANT GENERAL   § 
THOMAS P. BOSTICK, et al.,  §  
      § 
   Defendants  § 
 

ORDER GRANTING DEFENDANTS’ EMERGENCY MOTION  
TO VACATE CLERK’S ENTRY OF DEFAULT 

 
 On this day came on to be considered the Defendants’ Emergency Motion To 

Vacate Clerk’s Entry Of Default.  After careful consideration the Court is of the opinion 

that the motion is meritorious and should be granted because service of process has not 

been perfected by the Plaintiff and the Defendants are not in default.  It is therefore 

 ORDERED that the above motion is GRANTED.  It is further 

 ORDERED that the clerk’s entry of default in this case (Docket No. 19) is 

VACATED.  
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